
DECISION 
THE COMPTROLLER QENHRAL 
O F  T H @  U N I T E D  S T A T E 8  
W A S H I N G T O N ,  D . C .  2 0 5 4 8  

MATTER OF: d i l l l a m  K o h l e r  - O v e r t i m e  C o m p e n s a t i o n  

DIGEST: 

1. A former e n p l o y e e  o f  t h e  Coast Guard  
wnose tour o f  d u t y  was c h a n g e d  f r o m  a 
lYonday t h r o u g h  F r i d a y  s c h e d u l e  t o  a 
Sunday t h r o u g h  Xednesday  and  S a t u r d a y  
s c h e d u l e ,  w i t h  T h u r s d a y  and  F r i d a y  o f f ,  
is n o t  e n t i t l e d  t o  o v e r t i m e  compensa-  
t i o n  f o r  t h e  Sunday  h e  worked a t  t h e  
time o f  t h e  s c h e d u l e  c h a n g e .  S i n c e  t h e  
Coast Guard a d m i n i s t r a t i v e  workweek 
e x t e n d e d  f r o m  0000 h o u r s  S u n d a y  m o r n i n g  
t h r o u g h  2400  h o u r s  S a t u r d a y  n i g h t ,  h e  
d i d  n o t  work more t h a n  5 d a y s  o r  40 
h o u r s  i n  a n y  o n e  a d m i n i s t r a t i v e  
workweek.  

2 .  A l t h o u g h  t h e  e m p l o y e e  c o n t e n d s  
otherwise,  there is no s t a t u t o r y  or 
r e g u l a t o r y  p r o v i s i o n  w h i c h  requi res  
s c h e d u l i n g  o f  a n  e m p l o y e e ' s  t w o  c o n s e c -  
u t i v e  d a y s  o f f  a t  t h e  e n d  o f  n i s  tour 
of d u t y .  

R e p r e s e n t a t i v e  Robert G.  T o r r i c e l l i  h a s  f o r w a r d e d  a 
l e t t e r  f rom Mr. W i l l i a m  Konler, a r e t i r e d  Coast Guard  
e n p l o y e e .  Mr. K o h l e r  is a p p e a l i n g  o u r  C l a i m s  G r o u p ' s  
d e t e r m i n a t i o n  of J u l y  2 6 ,  1 9 8 4 ,  ( 2 - 2 8 5 4 1 8 1 ) ,  d e n y i n g  h i s  
claim f o r  o v e r t i m e  c o m p e n s a t i o n .  We h e r e b y  a f f i r m  t h a t  
d e t e r m i n a t i o n .  

M r .  Kohler ' s  claim arose when h i s  t o u r  of d u t y  a t  t h e  
Coast Guard  S u p p o r t  C e n t e r ,  G o v e r n o r ' s  I s l a n d ,  N e w  York ,  
was c h a n g e d  f r o m  a Monday t h r o u g h  F r i d a y  work s c h e d u l e  t o  
a S u n d a y  t h r o u g h  Wednesday a n d  S a t u r d a y  work s c h e d u l e ,  
w i t h  T h u r s d a y  a n d  F r i d a y  o f f .  T h e  Coast Guard  s t a t e s  t h a t  
t h e  t o u r s  of d u t y  i n  each o f  t h e  shops p e r f o r m i n g  P u b l i c  
Works f u n c t i o n s  were c h a n g e d  to  i n c l u d e  weekend coverage 
a f t e r  i t  was d e t e r m i n e d  t h a t  i t  would be more e f f e c t i v e  
and  e c o n o m i c a l  to  e l i m i n a t e  t h e  e m e r g e n c y  service team and  
h a v e  t h e  i n d i v i d u a l  s h o p s  h a n d l e  e m e r g e n c i e s .  The  Coast 
Guard  s t a t e s  t h a t  t h e  l o c a l  u n i o n  was c o n s u l t e d  a n d  t h e  
impact a n d  L n p l e m e n t a t i o n  of t h e  management  d e c i s i o n  was 
n e g o t i a t e d  a s  r e q u i r e d .  
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Mr. Yohler claims t h a t  h e  i s  e n t i t l e d  t o  o v e r t i m e  f o r  
t h e  f i r s t  S u n d a y  h e  was r e q u i r e d  t o  work  a f t e r  h i s  
s c h e d u l e  das c h a n g e d  b e c a u s e  t h a t  was h i s  n o r m a l  d a y  o f f  
a n d ,  t h e r e f o r e ,  h e  worked 6 d a y s  i n  1 week. He a l s o  
c o n t e n d s  t ha t  h i s  c h a n g e d  schedule  v i o l a t e d  o v e r t i m e  
r e g u l a t i o n s  r e q u i r i n g  t h a t  a n  e m p l o y e e  n u s t  be g r a n t e d  
2 c o n s e c u t i v e  d a y s  o f f  a t  t n e  e n d  of h i s  t o u r  o f  d u t y .  

I t  appears  t h a t  blr. K o h l e r  was c o v e r e d  b y  t h e  
o v e r t i l n e  p r o v i s i o n s  o f  t h e  F a i r  Labor S t a n d a r d s  A c t  ( F L S A )  
a s  well a s  t h e  o v e r t i m e  p r o v i s i o n s  o f  T i t l e  5 o f  t h e  
U n i t e d  S t a t e s  Code. I n  s u c h  s i t u a t i o n s  a n  e m p l o y e e  is 
e n t i t l e d  t o  r e c e i v e  c o m p e n s a t i o n  u n d e r  w h i c h e v e r  law 
p r o v i d e s  h i m  w i t h  t h e  g r e a t e r  b e n e f i t .  5 4  Comp. Gen. 371 
( 1 9 7 4 ) .  M r .  itohler, however, is  n o t  e n t i t l e d  t o  
c o m p e n s a t i o n  u n d e r  e i t h e r  law. 

U n d e r  t h e  FLSA overtime c o m p e n s a t i o n  is p r o v i d e d  f o r  
a s  f o l l o w s :  

' I *  * * n o  e m p l o y e r  s h a l l  employ a n y  o f  h i s  
e m p l o y e e s  * * * f o r  a workweek l o n g e r  t h a n  
f o r t y  h o u r s  u n l e s s  s u c h  e m p l o y e e  c e c e i v e s  
c o m p e n s a t i o n  f o r  h i s  e m p l o y m e n t  i n  e x c e s s  
o€ t h e  h o u r s  a b o v e  s p e c i f i e d  a t  a ra te  n o t  
l e s s  t h a n  o n e  a n d  o n e - h a l f  times t h e  r e g u -  
l a r  r a t e  a t  w h i c h  h e  is e m p l o y e d . "  
29 U . S . C .  S 2 0 7 ( a ) ( l )  ( 1 9 8 2 ) .  

Under  5 U . S . C .  S 5 5 4 2 ,  o v e r t i m e  ra tes  of p a y  a r e  
p r e s c r i b e d  f o r  " h o u r s  o f  work  o € f i c i a l l y  o r d e r e d  o r  
a p p r o v e d  i n  e x c e s s  of 40 h o u r s  i n  a n  a d m i n i s t r a t i v e  
workweek.  * * * ' I  

*The head of each a g e n c y  is d i r e c t e d  b y  5 U.S .C .  
S 6 1 0 1 ( a )  t o  f i x  w o r k w e e k s  a n d  work  s c h e d u l e s  a n d  
5 U.S.C.  s 6 1 0 1 ( c )  a u t h o r i z e s  t h e  O f f i c e  of P e r s o n n e l  
Management  (OPM) t o  prescr ibe  r e g u l a t i o n s  n e c e s s a r y  f o r  
t h e  a d m i n i s t r a t i o n  of t h a t  p r o v i s i o n .  A t  s e c t i o n  
6 1 0 . 1 0 2 ( a )  of t i t l e  5 ,  Code o f  Federal  X e g u l a t i o n s  (CFR) 
t h e  term, a d m i n i s t r a t i v e  workweek ,  is  d e f i n e d  as  "a  per iod 
of 7 c o n s e c u t i v e  c a l e n d a r  d a y s  d e s i g n a t e d  i n  a d v a n c e  b y  
t h e  head o f  a n  a g e n c y  u n d e r  s e c t i o n  6101  of t i t l e  5 ,  
U n i t e d  S t a t e s  Code." S e c t i o n  5 C . F . R .  s 5 5 1 . 5 0 1 ( b )  of 
OPM's r e g u l a t i o n s  c o n c e r n i n g  p a y  a d m i n i s t r a t i o n  u n d e r  t h e  
FLSA d e f i n e s  a workweek, f o r  p u r p o s e s  o f  FLSA o v e r t i n e ,  as 
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I(* * * a f i x e d  a n d  r e c u r r i n g  p e r i o d  o f  168 
h o u r s - - s e v e n  c o n s e c u t i v e  24 -hour  per iods .  
It n e e d  n o t  c o i n c i d e  w i t h  t h e  c a l e n d a r  week 
b u t  may b e g i n  o n  a n y  d a y  a n d  a t  a n y  h o u r  o f  
a d a y .  For e , n p l o y e e s  subject  t o  P a r t  610  
of t h i s  c h a p t e r ,  t h e  workweek s h a l l  be t h e  
same a s  t h e  a d m i n i s t r a t i v e  workweek d e f i n e d  
i n  5 6 1 0 . 1 0 2  of t h i s  Chapter. ' '  

T h u s ,  t h e  workweek u s e d  f o r  t h e  p u r p o s e  o f  d e t e r m i n -  
i n g  M r .  i tohler ' s  e n t i t l e m e n t  is t h e  same u n d e r  t h e  FLSA 
a n d  t i t l e  5. T h e  record s h o w s  t h a t  t h e  Coast G u a r d  had a n  
a d m i n i s t r a t i v e  workweek o f  0000 h o u r s  S u n d a y  m o r n i n g  
t h r o u g h  2 4 0 0  h o u r s  S a t u r d a y  n i g h t .  Over t ime wou ld  be pay-  
able  to  H r .  K o h l e r  o n l y  i f  h e  worked more t h a n  5 d a y s  i n  
a n y  o n e  a d m i n i s t r a t i v e  workweek. M r .  K o h l e r  a l leged t h a t  
h e  worked 6 d a y s  in t h e  f i r s t  week  of h i s  p a y  per iod s i n c e  
he  worKed Nonday t h r o u g h  F r i d a y ,  had S a t u r d a y  o f f ,  a n d  
commenced work  a g a i n  o n  S u n d a y .  However, t h a t  is n o t  t h e  
week w h i c h  m u s t  be u s e d  t o  d e t e r m i n e  h i s  e n t i t l e m e n t  t o  
overtime. S i n c e ,  a s  w e  have s t a t e d ,  t h e  Coast G u a r d ' s  
a d m i n i s t r a t i v e  workweek e x t e n d s  f r o m  S u n d a y  t h r o u g h  
S a t u r d a y ,  Ylr. Kohler worked  o n l y  5 d a y s  i n  each workweek 
a n d  is  n o t  e n t i t l e d  to  o v e r t i m e  c o m p e n s a t i o n .  

M r .  K o h l e r  h a s  s ta ted  t h a t  o u r  C l a i m s  G r o u p  d i d  n o t  
r e c e i v e  a n d  c o n s i d e r  t h e  Coast G u a r d ' s  a d m i n i s t r a t i v e  
report  a n d  t h a t  i ts  d e t e r m i n a t i o n  was n o t  i n  accord w i t h  
t h e  app l i cab le  laws a n d  r e g u l a t i o n s .  T h e  Coast G u a r d  
report  was a p a r t  of t h e  record upon w h i c h  o u r  C l a i m s  
G r o u p  based i t s  d e t e r i n i n a t i o n .  Ar. Kohler d o e s  n o t  s t a t e  
t h e  specif ic  p r o v i s i o n s  o f  law which  he  b e l i e v e s  have b e e n  
v i o l a t e d  b u t  w e  do n o t  f i n d  a n y  errors i n  t h e  way t h e  
Cla ims  G r o u p  app l i ed  t h e  law g o v e r n i n g  these t y p e s  of 
s i t u a t i o n s .  

I t  appears t h a t  Mr. K o h l e r  m i s i n t e r p r e t e d  t h e  r e g u l a -  
t i o n s  c o n c e r n i n g  t h e  d e f i n i t i o n  of a workweek .  I n  t h e  
r e g u l a t i o n s  f o u n d  a t  5 C . F . R .  S 610.102 t h e r e  a re  three  
d e f i n i t i o n s  of workweek .  I n  a d d i t i o n  t o  t h e  d e f i n i t i o n  of 
a d m i n i s t r a t i v e  workweek w h i c h  w e  h a v e  q u o t e d  p r e v i o u s l y ,  
" r e g u l a r l y  s c h e d u l e d  a d m i n i s t r a t i v e  workweek"  a n d  "basic  
workweek"  a re  d e f i n e d  as f o l l o w s :  

" ( a )  ' A d m i n i s t r a t i v e  workweek '  n e a n s  
a per iod of 7 c o n s e c u t i v e  c a l e n d a r  d a y s  
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d e s i g n a t e d  i n  a d v a n c e  by t h e  head  o f  a n  
a g e n c y  u n d e r  s e c t i o n  6101 o f  t i t l e  5 ,  
U n i t e d  S t a t e s  Code.  

' I (  b )  ' R e g u l a r l y  s c h e d u l e d  a d i n i n i s t r a -  
t i v e  workweek , '  f o r  a f u l l - t i n e  e m p l o y e e ,  
lneans t h e  per iod  w i t h i n  a n  a d m i n i s t r a t i v e  
workweek,  e s t a b l i s h e d  i n  a c c o r d a n c e  w i t h  
S 6 1 0 . 1 1 1 ,  w i t h i n  w h i c h  t h e  employee  is 
r e g u l a r l y  s c h e d u l e d  t o  work. * * *. 

" ( c )  'Basic Morkweek,'  f o r  f u l l - t i n e  
e m p l o y e e s ,  means  t h e  40 -hour  workweek 
e s t a b l i s h e d  i n  a c c o r d a n c e  w i t h  S 610 .111 . "  

M r .  Kohler  makes t h e  a r g u i n e n t  t h a t  h i s  a d m i n i s t r a t i v e  
workweek was d i s r u p t e d  by  t h e  c h a n g e  i n  h i s  s c h e d u l e .  
T h e r e  was no  c h a n g e  i n  t h e  Coast G u a r d ' s  a d m i n i s t r a t i v e  
workweek. T h e  workweek w h i c h  was c h a n g e d  was Mr. Kohler's 
"bas i c  workweek" d e f i n e d  i n  s e c t i o n  6 1 0 . 1 0 2 ( c ) .  

Agency h e a d s  a r e  g i v e n  t h e  a u t h o r i t y  a t  s e c t i o n  
610 .111  t o  e s t a b l i s h  t h e  bas ic  40-hour  sJorkweek w i t h i n  t h e  
a d m i n i s t r a t i v e  workweek of 7 d a y s .  S e c t i o n  610 .121  pro- 
v i d e s  t h a t  except  when t h e  h e a d  o f  t h e  a g e n c y  d e t e r n i n e s  
t h a t  t h e  a g e n c y  would be s e r i o u s l y  h a n d i c a p p e d  i n  c a r r y i n g  
o u t  i t s  f u n c t i o n s ,  or t h a t  c o s t s  wou ld  be s u b s t a n t i a l l y  
i n c r e a s e d ,  t h e  bas i c  workweek s h o u l d  be s c h e d u l e d  o n  
5 d a y s ,  Monday t h r o u g h  F r i d a y  i f  p o s s i b l e ,  and  t h a t  t h e  
2 d a y s  o u t s i d e  t h e  b a s i c  workweek s h o u l d  b e  c o n s e c u t i v e .  
T h e r e  i s  n o  p r o v i s i o n  i n  these r e g u l a t i o n s  o r  i n  t h e  FLSA 
o r  i t s  r e g u l a t i o n s  w h i c h  p r o v i d e s ,  a s  Mr. K o h l e r  c o n t e n d s ,  
t h a t  t h e  2 c o n s e c u t i v e  d a y s  m u s t  o c c u r  a t  t h e  e n d  o f  a 
t ou r  o f  d u t y .  T h i s  matter is e n t i r e l y  d i s c r e t i o n a r y  w i t h  
t h e  head  o f  t h e  a g e n c y .  P r o f e s s i o n a l  A i r  T r a f f i c  C o n t r o l -  
l e r s  O r g a n i z a t i o n ,  3-193384,  5-193544,  3-194035,  J u n e  18, 
1979;  Acuna v.  U n i t e d  S t a t e s ,  2 0 2  C t .  C 1 .  206 ( 1 9 7 3 ) ,  
ce r t .  d e n i e d ,  416 U.S. 9 0 5  ( 1 9 7 4 ) .  

Mr. Kohler a l so  c o n t e n d s  t h a t  s i n c e  t h e  s c h e d u l e s  of 
o n l y  t h ree  shops were c h a n g e d ,  t h e  e m p l o y e e s  o f  those 
shops a re  b e i n g  d i s c r i m i n a t e d  a g a i n s t .  H e  f u r t h e r  argues 
t h a t  t h e  c h a n g e  was made t o  a v o i d  t h e  payment  o f  o v e r t i m e .  
T h e r e  is no  e v i d e n c e  t h a t  t h e  Coast Guard  i n t e n d e d  to  
a v o i d  p a y i n g  o v e r t i m e .  And a r e a d i n g  o f  s u b c h a p t e r  S1-4 
" E s t a b l i s h m e n t  o f  Work S c h e d u l e s "  Book 610 ,  F e d e r a l  
P e r s o n n e l  Manual  S u p p l e m e n t  990-2 n a k e s  i t  c l e a r  t h a t  t h e  

- 4 -  



3- 2 1 6 7 55 

head o f  a n  a g e n c y ,  o r  t h e  p e r s o n  t o  whom h e  h a s  d e l e g a t e d  
a u t h o r i t y  i n  a c c o r d  w i t h  5 U.S.C.  S 6101 h a s  t h e  a u t h o r i t y  
t o  c h a n g e  t h e  t o u r  of d u t y  o f  each e m p l o y e e  e a c h  
a d m i n i s t r a t i v e  workweek.  I n d e e d ,  paragraph S 1 - 4 ( b )  
r e q u i r e s  t h a t :  

' I (  1 ) 'The head o f  a n  a g e n c y  s h a l l  
s c h e d u l e  t h e  work of h i s  o r  her e m p l o y e e s  
t o  accomplish t h e  m i s s i o n  of t h e  a g e n c y .  
T h e  head o f  a n  a g e n c y  s h a l l  s c h e d u l e  a n  
e n p l o y e e l s  r e g u l a r l y  s c h e d u l e d  a d n i n i s t r a -  
t i v e  workweek so t h a t  i t  c o r r e s p o n d s  w i t h  
t h e  e m p l o y e e ' s  a c tua l  work r e q u i r e l n e n t s .  

'I( 2 )  When t h e  head  of a n  a g e n c y  knows 
i n  a d v a n c e  of a n  a d m i n i s t r a t i v e  workweek 
t h a t  the s p e c i f i c  d a y s  a n d / o r  h o u r s  of a 
d a y  a c t u a l l y  r e q u i r e d  of a n  e m p l o y e e  i n  
t h a t  a d m i n i s t r a t i v e  workMeek w i l l  d i f f e r  
f r o m  those r e q u i r e d  i n  t h e  c u r r e n t  admin-  
i s t r a t i v e  w o r k g e e k ,  h e  o r  s h e  s h a l l  
r e s c h e d u l e  t h e  e m p l o y e e ' s  r e g u l a r l y  s c h e d -  
u l ed  a d n i n i s t r a t i v e  workweek t o  c o r r e s p o n d  
w i t h  those s p e c i f i c  d a y s  a n d  h o u r s .  The  
head o f  t h e  a g e n c y  s h a l l  i n f o r m  t h e  
e n p l o y e e  of t h e  c h a n g e ,  a n d  h e  o r  s h e  s h a l l  
r e c o r d  t h e  c h a n g e  o n  t h e  e m 2 1 o y e e ' s  time 
card or o t h e r  a g e n c y  d o c u m e n t  for r e c o r d i n g  
work. 'I 

For t h e  r e a s o n s  w e  h a v e  e x p l a i n e d  a b o v e ,  w e  h e r e b y  
a f f i r m  o u r  Claims G r o u p ' s  d e t e r m i n a t i o n  to d i sa l low 
Nr. Kohler 's  claim f o r  o v e r t i m e  c o m p e n s a t i o n .  

Comptroller G e n e r a l  
o f  t h e  U n i t e d  S t a t e s  
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